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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA

ROSEMARY WHITE, Case No. 02-51190-MM
Debtor. Chapter 13

OPINION ON MOTIONSTO AVOID
JUDICIAL LIENS

INTRODUCTION

Inthese lienavoidance motions, the issue before the court is one of statutory constructionof 11 U.S.C.

§ 522(f)(2)(A). More spedificdly, the questioniswhether the language “the debtor’ s interest in the property”
requiresthat computationswithrespect to jointly owned property be based upon only the debtor’ s sharerather
than the vaue of the entire property.

FactuaL BACKGROUND

The rdevant factsare uncontroverted. Rosemary White filed this chapter 13 case without the joinder
of her estranged spouse, Charles White, who was incarcerated. As of the petition date, she and Charles
owned as joint tenants the red property commonly known as 881 Marne Drive, Holligter, Cdifornia, where
she presently resides. She listed the market value of the real property as$375,000 and daimed ahomestead
exemption of $75,000 pursuant to Cal. C.C.P. § 704.720.

The red property was encumbered by the following recorded liens.
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Date Recor ded
05/30/95
12/18/95
11/23/99
01/25/00

04/05/00
02/01/01

03/15/01
03/15/01

05/22/01
06/05/01
08/10/01

07/12/02

09/23/03

Description of Secured Claim

Wédls Fargo Mortgage, Inc. - First deed of trust

Wilshire Credit Corp. - Second deed of trust

Chicago Title Insurance Company - Abgtract of judgement

Raymond J. Montes and Margaret L. McWilliams-Montes
(collectively, “Montes’) - Abstract of judgment

Bad Boys Bail Bonds'Family Financid - Third deed of trust

Douglas B. Alexander and Nancy Jacobs-Alexander - Abstract
of judgment encumbering interest of Charles White only

Ledie Esmay and Bill James - Abdgiract of judgment

Ledie Esmay and Bill James - Abgtract of judgment
encumbering interest of Charles White only

Dean E. Gage and Sdlly C. Gage - Abgtract of judgment
Albert’s Auto Electric - Abstract of judgment

Eric E. Johnson - Abstract of judgment encumbering interest of
Charles White only

James Kitchens and Susan Kitchens - Abgtract of judgment
encumbering interest of Charles White only

Arturo Ojeda- Abstract of judgment encumbering interest of
Charles White only

TOTAL

Amount
$148,392.33
6,975.00
35,694.00
$54,412.00

21,635.00
48,889.20

30,000.00
200,000.00

20,000.00
3,643.73
5,055.00

100,000.00

148,482.14

$823,178.40

White filed motions pursuant to 8 522(f) to avoid al of the judicia liens except the lien of the

Alexanders. Both Chicago Titleand Montes objected on variousgrounds. All other judicid lienswereavoided

when the claimants defaulted. Only the legal issues are presently before the court.

LEGAL DISCUSSION

The Bankruptcy Code authorizes the debtor to avoid certain liens pursuant to 8 522(f)(1)(A), which

provides in pertinent part:

(@)

[T]he debtor may avoid the fixing of alien on an interest of the debtor in property to

the extent that such lien impairs an exemption to which the debtor would have been
entitled . . . if such lienis—
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(A) ajudicd lien....
Based on a divison in casdaw of what condtitutes an impairment, the section was amended in 1994
to clarify whenalienisimpaired by providing asmple mathematica formula. InreKolich, 328 F.3d 406, 408
(8" Cir. 2003). Section 522(f)(2)(A), which was added by the Bankruptcy Reform Act of 1994, provides:

H@A) [A] liendhdl be congdered to impair an exemption to the extent that the sum
of --
Ej) thelien;
1)) al other liens on the property; and

(i) theamount of the exemption that the debtor could claim if therewere
no liens on the property;

exceedsthe vadue that the debtor’ sinterestinthe property would have
in the absence of any liens.
Now, however, there is adivison of authority among the courts that have considered application of
the amendment to jointly owned property. SeelnreFreeman, 259 B.R. 104, 110-12 (Bankr. D.S.C. 2001)
(comparing the two linesof cases). Onelineof cases gppliesthe plain meaning of § 522(f)(2)(A) and construes
“the debtor’ sinterest inthe property” to refer only to the debtor’ s partia interest. These courts have held that
the formula reguires that the full amounts of al liens and the debtor’ s exemption be deducted from the vaue
of the debtor’s partid interest in the property rather than from the vaue of the entire property. 1n re Cozad,
208 B.R. 495 (B.A.P. 10" Cir. 1997); Summit Bank v. The Vessdl “Harbor Light,” 260 B.R. 694 (D.N.J.

2001); Inre Riersol, 244 B.R. 309 (Bankr. E.D. Pa. 2000); Inre Moe, 199 B.R. 737 (Bankr. D. Mont.
1996).

The other line of cases holds that application of the plain meaning of § 522(f)(2)(A) isabsurd and uses
a different formula. Courts adopting this approach first calculate the net equity in the property by deducting
the full amount of al consensua liens from the tota vaue of the property to determine whether any equity
remains for the debtor. The amount of the homestead exemption is then deducted from the debtor’ sinterest
to determine impairment. These casesassart thet alitera application of 8 522(f)(2)(A) hastheeffect of creeting
awindfal for the debtor at the expense of alienholder whose lien is avoided. In re Miller, 299 F.3d 183 (3¢
Cir. 2002); InreL ehman, 205 F.3d 1255 (11" Cir. 2000); Inre Nelsonv. Scala, 192 F.3d 32 (1 Cir. 1999);

In re Ware, 274 B.R. 206 (Bankr. D. S.C. 2001); InRe Dalan, 230 B.R. 642 (Bankr. D. Conn. 1999). The
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theory relied upon by these courts is that the plain meaning produces aresult not intended by Congress. They
cite to the maxim of statutory construction that “the plain meaning of legidation should be conclusive, except
in the ‘rare cases [in which] the literal application of a statute will produce a result demondgirably at oddswith
the intentions of itsdrafters.”” United Statesv. Ron Pair Enterprises, Inc., 489 U.S. 235, 242 (1989)(quoting

Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 571 (1982)).

The Ninth Circuit has not addressed the issue of joint ownership in a case filed since the 1994
amendments became effective. In a case commenced before the effective date of the amendment, In re
Nielsen, 197 B.R. 665 (B.A.P. 9" Cir. 1996), the Bankruptcy Appellate Panel hed that where the debtor
jointly owns property with athird party, the court must deduct dl liens and the homestead exemption from the
total vaue of the property to determine whether surplus equity exististo whichaliencanattach. Unhappily, the
Nielsen case relied in part upon In re Chabot, 992 F.2d 891 (9™ Cir. 1993), a decision that the amendment
wasexpresdy desgned to overrule. H.RRer. No. 103-835, at 53 (1994), reprinted in 1994 U.S.C.C.A.N.
3340, 3362. Asaresult, the reasoning of Nielsen has been superceded.

The courts that have departed from the plain meaning of § 522(f)(2)(A) have focused on the concern
over an unintended windfdl to the debtor. In reaching its decison in In re Lehman, 205 F.3d 1255, the
Eleventh Circuit looked beyond the plain language of the statute to the legiddive higtory to the 1994
amendment, which noted that the amendment adopted the formulaiin Inre Brantz, 106 B.R. 62 (Bankr. E.D.
Pa. 1989). H.R Rep. No. 103-835, a 52 (1994), reprinted in 1994 U.S.C.C.A.N. 3340, 3361.
Sonificantly, however, Brantz did not involve jointly owned property. As aresult, the Eleventh Circuit's
reliance onthe legidative history is misplaced becauseit is based uponthe fa se premisethat the Brantzformula
extends to cases involving jointly owned property.

Since these drauit court decisions, the Supreme Court has issued a strong mandate not to rewrite

otherwise plain legidation from the bench. See Lamie v. United States Trugtee, 540 U.S. 526 (2004)(plain

meaning applied notwithgtanding apparent legidative drafting error). Applying the rules of Satutory
congtruction, courts must begin withthe language of the statute. Where astatute is subject to a plain meaning,
the court need not engage in the imprecise exercise of rewriting rules that Congress has affirmatively enacted.

Id. a 538. The Supreme Court observed:
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Our unwillingnessto soften the import of Congress' chosenwords evenif we believe thewords
to lead to aharshoutcome is longstanding. It results from “deference to the supremacy of the
Legidature, aswell as recognition that Congressmen typicaly vote on the language of abill.”
United States v. Locke, 471 U.S. 84, 95, 105 S.Ct. 1785, 85 L.Ed.2d 64 (1985)(citing
Richards v. United States, 369 U.S. 1, 9, 82 S.Ct. 585, 7 L.Ed.2d 492 (1962)).

* * %

If Congress enacted into law something different from whét it intended, then it should amend
the statute to conform it to itsintent. “It isbeyond our province to rescue Congress from its
drafting errors, and to provide for what wethink . . . isthe preferred result.” United States v.
Granderson, 511 U.S. 39, 68,114 S.Ct. 1259, 127 L.Ed.2d 611 (1994)(concurring opinion).
This dlows both of our branchesto adhere to our respected, and respective, conditutiond
roles. In the meantime, we must determine intent from the statute before us.

Lamie, 540 U.S. at 538-42. “‘[T]he sole function of the courts -- at least where the disposition required by
the text is not absurd -- is to enforce [the Statute] according to itsterms.”” 1d. at 534 (quoting Hartford
Underwriters Ins. Co., v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000)).

The dispositionrequired by the plain meaning of 8 522(f)(2) isneither absurd nor demonstrably at odds
with the intention of the drafters. In fact, it is conggtent with the very strong policy favoring the libera
interpretation of exemptionstatutesinfavor of the debtor to fadilitate the fresh start. See In re Arrol, 170 B.R.
F.3d 934, 937 (9" Cir. 1999). In enacting the Bankruptcy Reform Act of 1994, the legidature adopted the
dissenting opinioninlnre Simonson, 758 F.2d 103 (3¢ Cir. 1985). H.RRer. No. 103-835, at 53-54 (1994),
reprinted in 1994 U.S.C.C.A.N. 3340, 3362-63. The Simonson dissent acknowledges that the overriding
purpose of § 522(f) is to protect the debtor’s homestead exemption. Simonson, 758 F.2d at 110. Indeed,
reading the “debtor’ s interest in the property” to require that dl liens be deducted from the vaue of only the
debtor’s partid interest is condstent with Cdifornia law on enforcement of judgments. In the case of joint

encumbrances, each co-owner’s interest is subject to sde to satisfy the entire debt. Schoenfeld v. Norberg,

11 Cal. App. 3d 755, 766 (Cd Ct. App. (1% Cir.) 1970). Moreover, courts are to attributeto the words of

adtatute“‘thar ordinary, contemporary, commonmeaning.”” Pioneer Inv. Services Co. v. Brunswick Assocs.

L td. Partnership, 507 U.S, 380, 388 (1993)(quoting Perrin v. United States, 444 U.S, 37, 42 (1979)). The

common reading of the “debtor’ s interest in the property” suggests something more limited than the entire
property when the debtor jointly owns the property.
Application of the formula in 8 522(f)(2)(A) requires that the liens be subtracted in order of reverse
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priority and that those that are avoided not be included in the calculation. In re Hanger, 217 B.R. 592, 595
(B.A.P. 9" Cir. 1997). Applyingthe planmeaning of § 522(f)(2)(A) first to the Montes judicid lien, the sum
of the lien, dl other liens on the property, and the amount of the exemption that the debtor could claim if there
were no liens on the property is $390,997.

WEells Fargo deed of trust $148,392
Wilshire Credit deed of trust 6,975
Chicago Title abgtract of judgment 35,694
Montes abstract of judgment 54,412
Bad Boys Bail Bonds deed of trust 21,635
Alexander abstract of judgment 48,889
Homestead exemption 75,000
Sum of liens and exemption $390,997

The sum of $390,997 exceeds the vdue of the debtor’s interest in the absence of liens, $187,500, by
$203,497, which is the extent of theimpairment. Because the extent of the impairment exceeds the amount
of the Montesjudicid lien, thelienisavoided in its entirety.

Repesting this andyss for the Chicago Titlejudicid lien, the sum of the Chicago Titlejudicd lien, al
other liens on the property except the Montes judicia lien that has been avoided, and the amount of the

exemption that the debtor could claim if there were no liens on the property is $336,585.

WEells Fargo deed of trust $148,392
Wilshire Credit deed of trust 6,975
Chicago Title abdtract of judgment 35,694
Bad Boys Bail Bonds deed of trust 21,635
Alexander abdtract of judgment 48,889
Homestead exemption 75,000
Sum of liens and exemption $336,585

The sum of $336,585 exceeds the vaue of the debtor’s interest by $149,085, which is the extent that the
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Chicago Titlejudicid lien impairs the debtor’ s exemption. Because the extent of the impairment exceeds the
amount of the Chicago Titlejudicid lien, thelien isavoided in its entirety.

CoNcLusIoN

For the reasons stated herein, the judicid liens of Chicago Title and Montes are avoided in their
entirety. The partiesareingructed to meet and confer concerning the valuation of the property and the manner
in which title to the property is held. If there are any remaining disputed factud issues that require court
determination, a telephonic case management conference will be held on December 6, 2005 at 10:30 am. to
discussscheduling. The parties are to file case management conference statements no later than December 2,
2005 to advise the court of the status. In the event that there are no disputed issues that require court
determination, the debtor isdirected to prepare, circulate to counsd for the objecting parties, and submit aform

of order conggtent with this ruling.

*** END OF ORDER * * *
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